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I. NATURE OF THE CASE

Sid Wurzburg ("Wurzburg") appeals the judgment of the district court holding that the
Kootenai County Assessor's valuation of Wurzburg's property reflects the fair market value of
the subject property and therefore the Kootenai County Assessor's valuation is appropriate.

II. FACTUAL AND PROCEDURAL BACKGROUND
Sidney E. Wurzburg, representing himself as a one-eighteenth ( 1/18) ownership interest
in the subject property, appeals the assessed value of parcel number 012200040070, a vacant
parcel of property adjacent to Spirit Lake, Kootenai County, Idaho.

The parties agree that

$226,110.00 ($224,640.00 for the land and $1,470.00 for the improvements) would be the
appropriate value for the subject property in 2010 if the property were a buildable parcel of
property. The conflict between the parties centers on how much the value of the subject property
should be reduced due to its lack of buildability.

It is the contention of the Petitioner, Mr.

Wurzburg, that the value of the subject property should be reduced by sixty-six and two-thirds
percent (66 2/3%) for a value in 2010 of $76,350.00. It is the contention of the Respondent,
Kootenai County, that the property value should be reduced by fifty percent (50%) or one-half
(1/2) for a value in 2010 of$113,790.00.
For the tax year 2011 Kootenai County valued the subject property at $96,912.00.
Appellant Wurzburg appealed the County's valuation arguing that the value should be fixed at
$63,648.00. Again the parties were in agreement as to the value of the property as buildable but
diverged as to the amount of reduction to be afforded due to the lack of buildability of the

property. Kootenai County applied a fifty percent (50%) reduction, and Wurzburg argued that a
sixty-six and two thirds (66.2/3%) reduction was warranted.
Wurzburg tiled his initial appeal with the Kootenai County Board of Equalization on
June 28, 2010. Amended R. p. 26 of 381. On July 12, 2010, the Kootenai County Board of
Equalization heard the appeal of the valuation of the subject property as argued by Mr.
Wurzburg. Amended R. p. 59-74 of 381. The Board of Equalization found in favor of the
Kootenai County Assessor and sustained the fifty percent (50%) reduction. On August 10,2010,
Mr. Wurzburg appealed to the Idaho State Board of Tax Appeals the decision of the Kootenai
County Board of Equalization upholding the value set by the Kootenai County Assessor.
Amended R. p. 24 of 381. On March 23, 2011, the State Board of Tax Appeals heard Mr.
Wurzburg's appeal, and the State Board of Tax Appeals issued its Final Decision and Order on
April 7, 2011 finding that a fifty percent (50%) reduction was warranted. Amended R. p. 272-79
of 381. On April 18, 2011, Mr. Wurzburg filed a Motion for Reconsideration with the State
Board of Tax Appeals. Amended R. p. 281-83 of 381. On May 24, 2011, the State Board of Tax
Appeals denied the Motion for Reconsideration. Amended R. p. 284-86 of 38 L
On June 15, 2011, Mr. Wurzburg appealed his 2011 valuation. Amended R. p. 15 of381.
A hearing was held before the Board of Equalization on June 21, 2011, and the valuation fixed
by the Assessor was upheld by the Board ofEqualization. Amended R. p. 18 of381.
On July 5, 2011, Mr. Wurzburg tiled his Amended Petition for Judicial Review with the
district court contesting the Assessor's valuation of the subject property for the tax years 2010
and 2011. Amended R. p. 7-12 of381. On February 10,2012, the district court, Honorable Carl
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B. Kerrick presiding, held a de novo trial pursuant to I.C. § 63-3813. On June I, 2012, the
district court issued its Amended Findings of Fact, Conclusions of Law and Order. Amended R.
p. 348-61 of 381. On July 6, 2012, Mr. Wurzburg filed his Notice of Appeal bringing this matter
before the Idaho Supreme Court. Amended R. p. 362-66 of 381.
This dispute is an appeal of the valuation of the subject lakefront property located on
Spirit Lake, Kootenai County, Idaho, as determined by the Kootenai County Assessor and
subsequently confirmed by the Kootenai County Board of Equalization for the years 20 I 0 and
20 II. Additionally, the value set by the Kootenai County Assessor for 20 I 0 was upheld by the
Idaho State Board ofTax Appeals.
Those decisions were subsequently brought before District Judge Kerrick in Kootenai
County Case No. CV -11-4810 and consolidated for purposes of that and the present appeal.
There is no dispute as to the consolidation of the cases.

III. ADDITIONAL ISSUE ON APPEAL
Kootenai County is entitled to its reasonable attorney fees and costs under Idaho Code § 12-117
because Mr. Wurzburg acted without a reasonable basis in fact or law in light of the recent Idaho
Supreme Court decision of PacifiCorp v. Idaho State Tax Commission, 2012 WL 6652519,
12.26 ISCR I 06, Idaho Supreme Court Docket No. 38307, December 24, 2012.

IV. STANDARD OF REVIEW
Where the District court conducts a trial de novo in an appeal of a BTA
decision, this Court defers to the district court's findings of fact that are
supported by substantial evidence, but exercises free review over the
district court's conclusions of law. Canyon Cnty. Ed. of Equalization v.
Amalgamated Sugar Co., 143 Idaho 58, 60, 137 P.3d 445, 447 (2006).
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The interpretation of a statute is a question of law subject to free review.
Callies v. O'Neal, 147 Idaho 841,847,216 P.3d 130, 136 (2009).

Kimbrough v. Idaho Board of Tax Appeals, 150 Idaho 417,419,247 P.3d 644,
647 (2011).
In any appeal taken pursuant to I.C. §63-409, the burden of proof to
establish by a preponderance of evidence that the valuation is erroneous
falls on the party seeking affirmative relief. I.C. §63-409(2). 1
Findings of fact will not be set aside on appeal unless they are clearly
erroneous. Kennedy v. Schneider, 151 Idaho 440, 442, 259 P.3d 586, 588
(20 ll ). This Court recognizes that "[a] trial court's findings of fact will
be upheld on appeal[, and, therefore, are not clearly erroneous,] if the
findings are supported by substantial and competent evidence. It is the
province ofthe trial judge to weigh the conflicting evidence and testimony
and to judge the credibility of witnesses." The Senator, Inc. v. Ada Cnty.
Bd. of Equalization, 138 Idaho 566, 569, 67 P.3d 45, 48 (2003). "This
court exercises free review over the district court's conclusions of law to
determine whether the court correctly stated the applicable law and
whether the legal conclusions are sustained by the facts found." Kennedy,
151 Idaho at 442, 259 P.3d at 588.

PacifiCorp v. Idaho State Tax Commission, 2012 WL 6652519, 12.26 ISCR 106, Idaho Supreme
Court Docket No. 38307 December 24, 2012 at p. I 0-11.

V. ANALYSIS of ISSUES PRESENTED
Petitioner Wurzburg's arguments can be broken down into two general categories,
harm less error and weighing of evidence. Issues I through IV raised by Wurzburg are, at best,
harmless error, because even if Appellant Wurzburg's argument is correct, the error alleged does
not entitle the Petitioner to the rei ief he seeks. Issues V through VIII raised by Wurzburg are

1

It should be noted that the burden of proof under Idaho Code§ 63-511 is the same as the burden of
proof found in Idaho Code § 63-409 which is discussed at great length in PacifiCorp v. Idaho State Tax
Commission case.
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factual issues that go to the weighing of evidence. Weighing of evidence is performed by the
trial Court and is not a proper matter for this Court, sitting in its appellate capacity, to determine.

A.

The District Court Properly Applied the Law by Following
Kimbrough v. Idaho Board of Tax Appeals, 150 Idaho 417, 247 P.3d
644 (20 11 ), Contrary to the Contention of Wurzburg.

Judge Kerrick correctly cites to and applies the burden of proof as laid out by Idaho Code
§ 63-511. Amended R. p. 355-56 of 381.
In footnote 6 ofhis opinion, Judge Kerrick appears to create a hybrid standard of review
combining Idaho Code § 63-51 Land the higher "manifestly excessive, fraudulent or oppressive;
or arbitrary, capricious and resulting in discrimination against the taxpayer," standard articulated
by Kimbrough. However, a simple reading of Judge Kerrick's decision reveals that the judge
found that not only did Wurzburg fail to meet the heightened Kimbrough standard, but also failed
to meet the lower standard of Idaho Code § 63-511. This is made clear by Judge Kerrick at p.
358 of 381, Amended R., wherein Judge Kerrick states:
In the case at hand, while the Petitioner has presented testimony of an appraiser
who states that he would apply the sales-comparison approach in a different
manner, the Petitioner has failed to show that the Assessor has erred in his
application of the sales-comparison method. The Assessor presented a thorough
analysis which supports the application of a reduction in value at fifty percent.
Further, there is no evidence in the record which establishes that the Assessor's
determination was "manifestly excessive, fraudulent or oppressive; or arbitrary,
capricious and resulting in discrimination against the taxpayer." Merris v. Ada
Cnty., l 00 Idaho 59, 64, 593 P.2d 394, 399 (1979).
The Court goes on to say, at p. 359 of 381, Amended R. "The Petitioner has not established that
the Assessor's method of using comparables from other waterfront property within the County is
an incorrect method, let alone manifestly excessive, fraudulent or oppressive, arbitrary or
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capricious. Further, the Petitioner has not established the appraisal fails to reflect the full-market
or fair cash value of the property." Finally, at p. 360 of 381, Amended R., the Court states,
"Further, the Petitioner has not established the appraisal fails to reflect the full-market or fair
cash value of the property. Therefore, the Kootenai County Assessor's valuation of the subject
property is affirmed."
While Wurzburg contends that Judge Kerrick applied the wrong standard, the heightened
standard that existed under Idaho Code § 63-511 prior to 2003, the Court did not limit its
application to that heightened standard. The Court analyzed the evidence in light of both the
standard of Idaho Code § 63-511 and Kimbrough and found the Petitioner's evidence on value
lacking in persuasion and therefore ruled in favor of Kootenai County. To the extent that the
district court analyzed the facts in light of the Kimbrough heightened standard, the error was
harmless due to the fact that the Court also found that the Petitioner did not shoulder his burden
under Idaho Code § 63-511.
Judge Kerrick explains in footnote 6 of his decision how he applied the standards, "the
petitioner has failed to establish, by a preponderance of the evidence, that the assessor's
application of the reduction in value is manifestly excessive, fraudulent or oppressive; or

arbitrary capricious and resulting in discrimination against the taxpayer. " Italics added.
Judge Kerrick is to be commended in his thorough treatment of the facts and applying the
law as he must in the present situation. Kimbrough, supra, was a case appealed in 2007 under
the present Idaho Code § 63-511. Judge Kerrick was bound by the edicts of stare decisis to
follow the direction handed out by the Idaho Supreme Court in 2011 in the Kimbrough case and
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properly applied the standard as articulated by the Supreme Court. To the extent that Idaho Code

§ 63-511 could be interpreted to have a different standard than that stated by the Supreme Court
in the Kimbrough case, Judge Kerrick followed the direction of the Supreme Court as he should.
If this Court is of the mind that the Kimbrough decision is improper, it is within the providence
of the Supreme Court to overrule Kimbrough; it is not within the power of the district court.
B.

Petitioner Wurzburg's Second Assignment of Error is Also Harmless Error.

Petitioner Wurzburg's second assignment of error is also harmless error, to-wit: the district
court's transposing of the 201 0 and the 20 II taxes, does not create any reversible error.

The

taxes for 2010 and 2011 have already been paid as required by Idaho Code § 63-511(1).
Additionally, the values were applied by the Assessor's Office to the appropriate years and in
accordance with the previous assessment notice that is in the record at p. 17 of 3 81 of the
Amended Clerk's Record and Exhibits. Since the taxes were already due in 2010 and 2011, and
since the taxes were already paid in 2010 and 2011, and since no additional taxes were due as a
result of upholding the valuation of the property in accordance with the determinations by the
Kootenai County Assessor's office, there was no harm to Petitioner Wurzburg.

Further the

transposing of the numbers was corrected by the Assessor's Office to comply with the facts that
were proven at the trial, and the values were and are in accordance with the Notice of
Assessment found at page 17 of 3 81 of the Amended R. This is the basic no harm no foul
premise and does not require additional action by the Courts.

7

C.

The Application of Idaho Code § 63-3813 was Appropriate.

The application of LC. § 63-3813 was appropriate, in that it was a final decision by the
district court fixing the value of the property, and upholding the action of the State Board of Tax
Appeals, at least for 2010. The issue of the application of I. C. §63-3813 was briefed and argued
below without objection from Mr. Wurzburg.

He did not preserve this issue for appeal and

cannot raise it for the first time on appeal. "The long-standing rule of this [Idaho Supreme]
Court is that we will not consider issues that are presented for the first time on appeal." Sanchez

v. Arave, 120 Idaho 321, 322, 815 P.2d 1061, 1062 (1991). This long-standing tradition dates
back to 1867, see Smith v. Sterling, 1 Idaho 128, 131 ( 1867). In Smith, the Court stated:
It is for the protection of inferior courts. It is manifestly unfair for a party to go
into court and slumber, as it were, on [a] defense, take no exception to the ruling,
present no point for the attention of the court, and seek to present [the] defense,
that was never mooted before, to the judgment of the appellate court. Such a
practice would destroy the purpose of an appeal and make the Supreme Court one
for deciding questions of law in the first instance.

Smith at 131. Since this issue is being raised for the first time on appeal, it is untimely and
should not be considered by this Court.
Even if the Court finds that the application of Idaho Code § 63-3 813 was not appropriate
in the present situation, and that the Petitioner has not waived the argument by not raising it
below, the error was harmless.

Idaho Code § 63-3813 states in relevant part that the taxable

value of property, "shall be fixed for the current year appealed and there shall be no increase in
value for the subsequent assessment year when no physical change occurs to the property;
provided however, that annual trending or equalization applied to all properties of a property
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class or category within the county or a clearly defined area shall still apply." Emphasis added.
The application of the statute is for the protection of the taxpayer to avoid retaliatory value
escalation and therefore there was no harm inflicted upon Mr. Wurzburg by fixing the value.
By applying the values as appropriate (not transposing them) and as the assessment
notice states at page 17 of 381 of the Amended Clerk's Record and Exhibits the Assessor began
with proper numbers.

The 2012 taxable value of the property was then market adjusted

downward in accordance with I.C. §63-3813 to reflect the annual trending of values of
properties in its class. Since the property value for tax purposes did not increase, there was no
harm to the taxpayer. Since the application of Idaho Code § 63-3813 to the subject property
could not and did not harm Mr. Wurzburg, there is no reason for the Court to address this issue.

D.

Judge Kerrick Found the Value for 2011.

The district court made a factual determination and found the values for the subject
property for 20 I 0 and 2011 as clearly stated in Judge Kerrick's Order and discussed previously
herein at "V.B". To the extent that those values were transposed, to-wit: the $96,912.00 value
was applied to 2010, and the $113,790.00 was applied to 2011, the oversight by the district court
was rectified by the Assessor's office and no harm came to the property owner, Mr. Wurzburg,
as a result of thereof.

E.

Weight of the Evidence.

Wurzburg does not argue that Judge Kerrick's findings were without the support of
substantial and competent evidence in the record.
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Petitioner Wurzburg argues instead in his

Assignments of Error V through VIII that the trial court did not weigh the testimony properly,
thereby reaching a wrong factual conclusion.
Weighing of evidence is the providence of the finder of fact not appellate Courts. In the
recent case of PacifiCorp v. Idaho State Tax Comm 'n, supra, this Court went to great lengths to
explain the valuation process for property and the weighing of evidence proffered by witnesses
on valuation, and stated, "In Idaho State Tax Comm 'n v. Staker, I 04 Idaho 734, 737-38, 663 P.2d
270, 273-74 ( 1982), this Court quoted the Arizona Court of Appeals' summation in State v. Rella

Verde Apts. Inc., 544 P.2d 675, 681 (Az. Ct.App. 1976): 'Appraising is not an exact science, it is
merely an estimate of value.' Thus, evidence of valuation of property is the province of experts.
As previously noted, the Commission does not assert that the district court erred by admitting
Tegarden's testimony. Rather, the Commission invites this Court to conclude that the district
court erred by relying on that testimony. This Court is not free to do so. 'Once an expert's
opinion is admitted, it is up to the trier of fact to weigh the opinion against any conflicting
testimony.

City of McCall v. Seubert, 142 Idaho 580, 585, 130 P.3d 1118, 1123 (2006).'

Coombs v. Curnow, 148 Idaho 129, 137,219 P.3d 453,461 (2009). The citation in Coombs to
City of McCall is significant, because there, the City made virtually the same argument as the
Commission has advanced and we rejected the argument.
The City argues that this Court should grant a new trial to determine the
value of the Seubert property because the jury improperly relied on the
flawed methodology of Seubert's appraisal expert, Mark Richey, in
awarding her damages. Richey's methodology, however, was not flawed,
just different. "Weighing the testimony of expert witnesses is uniquely
within the competence of the trier of fact.'' Reuth v. State, 103 Idaho 74,
78, 644 P.2d 1333, 1337 (1982).
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PacifiCorp v. Idaho State Tax Commission, 2012 WL 6652519, Supreme
Court Docket No. 38307, 2012 Opinion No. 153, filed December 24,
2012, at pg. 22, citing City of McCall, 142 Idaho at 585, 130 P.3d at 1123.
Petitioner Wurzburg, in the case at bar, is attempting to advance the same arguments as
the Idaho State Tax Commission in PacifiCorp, and as the City of McCall in Seubert. Petitioner
Wurzburg does not argue that there are not facts in the record to support the findings ofthe Court,
nor does he argue that the opinions of the Assessor's office were improper or made over his
objection.

To the contrary, Mr. Wurzburg's argument is simply that the Court should have

believed the testimony presented by Mr. Wurzburg and the other property owners and sided with
him as opposed to finding that the Assessor's valuation was appropriate.
The underlying theme for Wurzburg's discontent with the valuation on his property has to
do with the State of Idaho's application of the mass appraisal system as implemented by the
Kootenai County Assessor. Amended Tr. p. 77-79. While Mr. Wurzburg may not like the laws
ofthe State ofldaho as applied to his particular property and properties in general, the mechanism
for changing those laws is not judicial fiat, but rather through legislative action.
It would be improper for this Court to modify the Idaho tax laws as requested by
Petitioner Wurzburg. The Legislature is the body to effect legislative changes, and Mr. Wurzburg
is well within his rights to address his issues through the Legislature. Mr. Wurzburg' s position is
best summed up in his own words at page 78 of the Amended Tr. where he states, "they are trying
to come up with an approximation of market value, but that's all it is. So, yes, they are following
the law; but in this case, they are wrong. That's my opinion." The fact that Mr. Wurzburg is of
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the opinion that the law is wrong and the Assessor should use a different method beyond Idaho
law to determine the value of the subject property does not change the fact that it is the law and
the finder of fact concluded that the Assessor's valuation process rendered a correct value for the
subject property.

F.

Equitable Remedies.

Petitioner Wurzburg's final argument, "In Support of Equitable Remedy" is that this Court
should set the value on the subject property for the 2012 tax year.
To the extent that the Court follows Petitioner Wurzburg's rationale that Idaho Code § 633 813 is inappropriate, Petitioner Wurzburg's argument must fail.
To the extent that Petitioner Wurzburg is requesting that the Court decide this issue for the
first time on appeal, it is not appropriate for this Court to be the initial finder of fact for the 2012
tax year valuation. Wurzburg clearly appreciates that this is a new issue on appeal when he states
at page 33 of his brief, " ... 2012 assessment valuation which was not before the court below." As
stated previously, this court is not to second guess the factual determinations of the district court.
Also, as argued above, appellate courts are limited to issues previously brought before the lower
courts.
Even if the Court is able to clear the aforementioned first two hurdles, Petitioner
Wurzburg has failed to exhaust his administrative remedies, and this Court would lack
jurisdiction to hear that matter at this time, even if there was facts to base a decision on which
there are not. See Regan v. Kootenai County, 140 Idaho 721, 724, 100 P.3d 615, 618 (2004).
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VI. KOOTENAI COUNTY IS ENTITLED TO ATTORNEY FEES
INCURRED AS THE PREVAILING PARTY
Idaho Code § 12-117 was amended, effective March 27, 2012, to clarify that an award of
fees is not limited to only administrative proceedings or civil judicial proceedings involving a
political subdivision where a non-prevailing party acts without reasonable basis in fact or law.

Cf Smith v. Washington, 150 Idaho 388, 391-93, 247 P.3d 615, 618-20 (2010). At present
subsection (l) reads in its entirety:
Unless otherwise provided by statute, in any proceeding involving as adverse
parties a state agency or a political subdivision and a person, the state agency,
political subdivision or the court hearing the proceeding, including on appeal,
shall award the prevailing party reasonable attorney's fees, witness fees and
other reasonable expenses, if it finds that the nonprevailing party acted without
a reasonable basis in fact or law.
I.C. § 12-117(1).
The instant matter involves an appeal of a civil judicial proceeding which was brought in
accordance with I.C. §63-3812(a) to appeal the Kootenai County Board of Equalization's
valuation of property which Petitioner Wurzburg has an ownership interest in. As such, under
I.C. § 12-117, a fee award to the County is proper.
For the reasons set forth above, Wurzburg acted without any reasonable basis in fact or
law. Wurzburg cannot be deemed the prevailing party on the instant appeal. As such, the Court
"shall" award the County its reasonable attorney's fees, witness fees and other reasonable
expenses. See f. C. § 1 117( 1).
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VII. CONCLUSION
Petitioner Wurzburg is attempting to have the Idaho Supreme Court rewrite Idaho law for
the valuation of property. It is not the providence of the Idaho Supreme Court to undertake such
a task, but is a matter more properly addressed by the Idaho Legislature.
Petitioner Wurzburg's argument on the majority of the substantive issues is that the
district court did not properly interpret, evaluate and weigh the evidence before it and, therefore,
Petitioner is requesting that this appellate body re-weigh the facts. As the Court recently stated
when presented with a similar invitation in the PacifiCorp case, "This court is not going to reweigh the evidence . . . . " p 20.

"This is a question of fact for the trial court to weigh and

consider." p. 20. It is the providence of the Trial Court, the finder of fact, to weigh the evidence
and to assign credibility as it deems appropriate. While Petitioner Wurzburg is of the opinion
that the evidence points in his favor, the Trial Court was in a position to observe the presentation
and the effect of the witnesses and the testimony and found Wurzburg's evidence lacking. It is
improper for this Court to substitute its opinion of the evidence for that of the Trial Court.
Judge Kerrick properly applied the law, weighed the facts and testimony and came to a
reasoned and accurate conclusion. The district court's judgment was not clearly erroneous, was
established by substantial and competent evidence and should be affirmed.
Any confusion created by Judge Kerrick's order was rectified when applied by the
Assessor's office, and no harm befell Petitioner Wurzburg as a result of Judge Kerrick's
transposition of the numbers for the valuation years 2010 and 2011.
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Wurzburg acted without a reasonable basis in fact or law, and therefore Kootenai County
is entitled to be awarded its reasonable attorney's fees, witness fees and other reasonable
expenses in accordance with I.C. § 12-117.

Dated this

L

J.:£ day of February, 2013.
Kootenai County Prosecuting Attorney

eputy
ttorney for Respondent
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CERTIFICATE OF SERVICE
Pursuant to I.A.R. 34, I hereby certify that on this t ~day of February, 2013, I caused
an original and six (6) bound copies and one (I) unbound, unstapled copy of this brief to be sent
via first class mail, postage prepaid, to be filed with the Clerk of the Supreme Court., and further
certify that I caused to be served two (2) true and correct copies of the foregoing via first class
mail, postage prepaid, and addressed to the following:

Sid Wurzburg
10972 W. Carroll Road
Spirit Lake, ID 83869
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